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COMPTROLLER GEMERAL OF THE UNITED ETATES
N WASHINGTON, D.C, 20848

»-178902 : Novamber 12, 1973
% ol 77

ATRMATL,

Jensen and Narris

Attorneys at Law

1029 West Third Avenue -
Anchorage, Alaska 99501

Attention: Jeffrey H, Roth, Eaq.

Cantlemens

Reference is wmade to your telefax message dated June 27, 1973,
and subsequent correspondence, protesting on behalf of Red J, Inc,,
againat the avard of a contract to any othor bidder under invitation
for bida (IFB) No, DAFA03-73-3-0107, issued at Fort Richardson, Alaska,

The invitation 4n queation requested bids to be subnitted in
Building 977, Room 114 by 1130 p.m, on May 25, 1973, The iavitation
further stated that the procurement was to be a 100-percent set-aside
for small L1:siness, Six bids were received under schedule A of the
solicitation arnd five were received under echedule B, On the day of
b4d opening, one of the bidders, Jet Scrvices, Inc., sent a tclegraphic
modification of their bid, increasing the prompt payment discount of
10 percent 40 17 percent, to the procuring agency, The telegram was
received at ':10 a.m, at the telograph office in Alaska, The telegraph
~ office then evmnunicsated the contents of the telegram to procurement

personnel at ‘he installation, the message being received and recorded
at 9145 a.m., However, the telegraphic message was neithor placed in a
vealed envelnie nor forwvarded to the proper room where bid opening wac
to occur later that day.

That aitcrnoon, while bids were in the process of being opened,

Mise Achison, the recipient of the message, noticed that it was atill . .

on her desk and not in the bid rcom. The message was then delivered

to the bid room and publicly announcad., The effect of the telegram

was to reduce Jet Rervices' high bid to a lower position (lower than
Red J, Inc., but still above other bidderas which were latex disqualified
for verious reasona)
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It s your contention that ths modification should mot have been
considered, You acknovledge that Standard Form 33A, paragraph 5(b)

allows bids to ba modified by telcgraphic notice, but you assert that

this section further’ provides that such modificatiopns sust be received
prior to the hour and date specified for receipt, You claim that there

is no proof that the modification arrived beforc bid opening began or

that it wvas properly sealed and recorded by the recipient of the telegran,
As these procedures were not properly followed, you contend that considera-
tion of tha bid of Jet Services, including the telagraphic wodification,

48 unlavful, -

" Your second contention 1is that the recipients of the awards under
both cchedules A and B were not small businesnces and, therciore, not
eligible for avard, You, therefore, xequested a determination from
the Snall Pasiness Adninistration (SBA) Rize Appeals Board as to the
size of H, C, & TII. Service and fupport Coupany of Eacurity, Colorado,
and Jet Services, Inc,, of Jatksonville, ¥Ylnrida,

Replying to your second contention first, the SPA 8ize Apprals
Board found both of tlie above cempanices to be seall tusinczers for
this procurement as defined by the fmall business Nules anxl Resulatiene,
These deteruinaticna were rade on June 15, 1973, and July 23, 1973,
vespectively.

As we stated in our decision B-166633, July 2, 19693

"Under 15 U,8,C¢ 637(b)(0), a vocinlon of tha SBA
reparding the size status of & pavticular concern {a
conclusive upon the procuremcnt arency iuvoived, 406
Comp. Gon. 898, 900 (1967); 44 %d. 271, 273 (i9454).
Moreover, ay wo atated {n B-150757, 1uxil B8, 1963:
Neither our Office nor any executive agency of the
Covernmant may ignore a determiovatior by gL as to
the size gtatus of a particular concern.' Cf,
Anmerfoun Nlectric Companv, Ltd. v, Un: ted Stntea,

270 ¥, Suop, 639 (1967). Sprintficld Whiite Castie
Company v. Fugene P, Foley, 230 F, Supn. 77 (1%964)."°

Accordingly, since the docision of SBA regarding the size status of
a company, b, statute, is "conclusive,” we have no alternative but to
deny this aspect of your protest, See also B-173533, Octobar 12, 1971.

As regards vyour {nitial contention, the procedural rules for
modification of bids are governed by parazraph 8 of the Solicit.ation
Instructione and Conditions which etates in pertinenmt part:
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"LATE OFFERS AND MODIFICATIONS OR WITHDRAWALS,

"{a) Offera and modifications of offers % % &
trecaoived at the office designated in the solicita-
tion after the exact hour and date specified for
roeceipt will not ba considered unlesss * & & (3)
i subtnitted by mail (or telegram 4f authorived)
it is dotermined by the Government that the late
teceipt was due solcly to michandling by the .
Coveriment afteor rcceipt at the Covermment iustalla-
tioni provided, that tinely receipt at such instal-
lation is established upon examination of an
appropriate date or tinme stanp (if any) of such
installation, or of other docirientary evidenca of
recaipt (1f rcadily available) within the control
of such {nstallation or of tha post offica serving
ft, & & A" (Underscoring supplied.)

As it appaars froou tho record, tha late receipt of Jet Services,
Inc., modification was due sulely to nmishandling bty tha Govexvment
officiale at the installation sfter veceipt of the tolegram at said
dnstallazion. 1he meanaze arrived at Fort Riclhaxdson almnst a full
4 hours before bid opening, Jlad tha message received the proper
attention, it swet certainly would have made its way into tue bid
room by the time set for bid ~pening., Therefore, tho modification
should have becn considerod if there was proper evidance to estab-
lish {ta tina of arrival at the fort,

Siandarde vf avidence to establish time of receipt are set out
in ASIR 2-20] (a), section C(xxxvi) (¢) which provides that:

“(¢) The only acceptcble evidence to establishs

(1) tho date of mailing of a late bid,
nodificacion or withirawal sent either by registered
or certiffed mail is the U. S5, Postal Scrvice post- °'
mark on the wrapper or on the original roceipt from
tha U, 8. Postal Service. If neither postmark shows
a logible date, the bid, modification or withdrswal ,
shall ba desmad to havae been mailed late, '
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. "{11) ha tima of receipt at the Covornment
insyallation 4s the timc/date stamp of such installation
on the bid wrapper or other docunantary eviderce of
receipt maintnined by the instailation.” (Underncoring

supplied,)

In this particular caue, the time of receipt was noted upon the memo—
randun of the telephonic message as given by the telograph company,
This was the normal procedure usod by the procuremant personncl to-
docunent the tine of recaipt of wuch a talepram, It is our opinion
that such a meorandun, with tha jroper mwotation of time of receipt,
is adcquate "other documentory evidonce' to meet tha requirvenents of
acceplabla evidence under the above-quoted provision, Tuarufore, as
the rodification wna received before the time of bid opening but
dolayed solely duw to GCovermment nishandling, and there is mifficient
evidence to prove the tine of 1cs reccipt, the agency action in cnn~
sidering the modification was proper,

In view of the forepoing, our Office finds no basis to challenge
eithsr of the awvards undor the IFD, as both companies are emall bLusi-
nosses and tha modification of the Jet Scrvices bid was properly
considered, K

Accordingly, your protest is denied,

I

Sincerely yours,

Paul G, Desoling

For th8comptroller General
of tha United States
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